
Charged: 24 Felonies
Convicted: 23 Felonies (Count #21 Not Guilty)

After Sentencing: 22 Felonies (Count #24 Dismissed)
After Appeal: 21 Felonies (Count #19 Reversed)



FAA Federal Aviation Administration

SEF State Entitlement Funding

DOAV Virginia Department of Aviation

VDOT Virginia Department of Transportation

USDOT United States Department of Transportation

PFC Passenger Facility Charge

AIP Airport Improvement Program

RAISE Local Economic Development Group that Subsidizes Airlines

EDA Economic Development Authority

PAC Peninsula Airport Commission

PHF Newport News/Williamsburg International Airport

SCASD Small Community Air Service Development Grant

PEX People Express

VAB Virginia Aviation Board 

Definitions



As you will see in this presentation, none of the accusations are factual.  



City of Newport News transferred this as approved by the 
RAISE committee and the Newport News EDA board.

Approved by the PAC on 6/27/13  as part of the SCASD Grant

PFCs were NOT used per Kevin Willis of the FAA

PFCs were NOT used per Kevin Willis of the FAA

PFCs were NOT used per Kevin Willis of the FAA

Allowable per DOAV Program Manual Section 3.1.1.3.2

Allowable per DOAV Program Manual Section 3.1.1.3.2

Not  airport revenue.   SEFs were used as per DOAV Program 
Manual Section 3.1.1.3.2

Allowable per DOAV Program Manual Section 3.1.1.3.2

Allowable per DOAV Program Manual Section 3.1.1.3.2

Allowable per DOAV Program Manual Section 3.1.1.3.2

Felony Counts #’s 1-11



See email chains dated November 25, 2014, 
November 26, 2014 and December 1, 2014

Felony Counts #’s 12-17



Statute Charged and Convicted Under



Element #1 was never proven. The Judge was 
clear that no fraud was ever committed.

Department of Justice Legal Definition



Note the beginning of the highlighted text “If a 
sponsor does not submit an entitlement utilization 
report…”.

EURs are NOT required to be submitted each year 
unless you are requesting discretionary funds.  
Technically, if an airport had no intention of requesting 
discretionary funds, the EURs did not have to be 
submitted (Virginia Inspector General – slide 13).

Virginia State Entitlements (SEF) 
& 

Entitlement Utilization Report (EUR)

Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs 



PFCs are allowed to be converted to 
SEFs.  Once the PFCs are converted 
to SEFs, they are NOT  PFCs.  
However, Assistant U.S. Attorney 
Brian Samuels thinks they are PFCs 
despite the FAA and the DOAV 
opining that they are NOT .

Virginia State Entitlements (SEF) 
& 

Entitlement Utilization Report (EUR)

Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs 



3.1.1.3.2 clearly outline the penalty 
for using SEFs “Outside Normal 
Expenditures”.  

The penalty is NOT being criminally 
charged and convicted under 18USC 
666 (a)(1)(A) or for misapplication 
and money laundering.

The section even shows that “air 
service development projects” fall 
under the section’s guidance.

Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs 



Survey of Virginia Airports and EUR Submissions 
(Source: 2-13-17 Email from an Airport Employee)

As noted in the above chart, it was not uncommon to submit the EUR late or even not at all (ORF and CHO).



Both the DOAV and VDOT audit team 
acknowledge that the SEF transfer of 
$1,280,000 did NOT violate any law or 

policy (The short answer is “no”).

Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs 



Lynchburg Airport 
requested to have 
the penalty of 3-yrs 
(it was 3-yrs during 
this time) waived.  
The intent was to use 
SEFs for an initiative 
that would have 
resulted in  being 
penalized under 
Section 3.1.1.3.2.

This was not permitted as evidence for the jury to see and use for its deliberations.

Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs 



Mike Swain (DOAV) Testimony

There had NEVER been any other actions taken by the DOAV regarding the use of SEFs for “Projects Outside Normal 
Expenditures”.   The DOAV program was solely based on the use of SEFs for “eligible” projects  and “ineligible” projects.  
If the SEFs were used for “ineligible” projects, then they were considered as “Projects Outside Normal Expenditures” and 
a 6-year discretionary funding penalty would be applied to the airport. 

Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs 



Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs 

Mike Swain (DOAV) Testimony



Multiple examples to 
show that these issues 
had been discussed as far 
back as 2006.  The DOAV 
and the State as well as 
the Federal Government 
NEVER saw the actions 
taken by airports in 
Virginia to be criminal.

Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs 



This audit was not allowed to be
 entered into evidence during the trial

As known by all Virginia Airports, EURs were 
NOT required if discretionary money was not 

being requested.



Virginia Legislative Action SB1417 
Creating Law to Distribute and Prohibit Uses of 

Sate Entitlement Funds (SEFs)

• Virginia Secretary of Transportation Aubrey 
Layne outlines in his January 27, 2017 letter the 
importance of passing SB1417.  Signed into law  
on March 24, 2017.

• Law changes disbursement of SEFs 

• Law prohibits uses of SEFs

Defense Evidence For Counts #1, 6, 7, 9, 11 - SEFs



Mike Swain (DOAV) Testimony

PFCs were NOT USED!

Defense Evidence For Counts #5, 8, 10 - PFCs 



When a Sponsor uses 
PFCs to  reimburse to 
SEFs, that means the 

Sponsor has now 
converted the PFCs to 

SEFs. If the Sponsor 
uses those SEFs on 

another project, the 
SEFs are NOT PFCs per 
section 3.1.1.3 of the 

DOAV Program 
Manual

Virginia is the ONLY State in the United States permitted to do this – Per DOAV & FAA

Defense Evidence For Counts #5, 8, 10 - PFCs 



DOAV EUR
Clearly shows PFC 

reimbursements as SEFs

Once this is done, the 
SEFs are NOT PFCs. 



Both the DOAV and VDOT 
audit team acknowledge 
that the conversion of PFCs 
to SEFs are allowable based 
on the DOAV policy.

Converting PFCs to SEFs 
did NOT violate any law or 
policy.  

Defense Evidence For Counts #5, 8, 10 - PFCs 



• FAA STAFF 
THOROUGHLY 
REVIEWED THE 
LETTER FROM THE 
PAC’S LAWYERS IN 
2018 ADDRESSING 
REVENUE DIVERSION

• TOOK NO ISSUE WITH 
IT, INCLUDING THE 
FINDING THAT NO 
PFC’S WERE USED

Independent Legal Opinion and FAA Agreement 

Excerpt from the letter 
to the FAA



FAA Kevin Willis’ Testimony

Defense Evidence For Counts #5, 8, 10 - PFCs 

NO PFC’S WERE USED

Letter From 
Previous Slide



Regional Air Service Enhancement Group (RAISE)
Defense Evidence For Count #3 - RAISE 



Initial $565K was presented to 
the PAC in detail on 6-27-13

Defense Evidence For Count #4 – Revenue Diversion 



Managing “Lawful” Diversion of Revenue 

The FAA and USDOT via the 
SCASD grant program allow 
Airports to lawfully divert 
revenue.  This is permitted 
because the SCASD grant 
program is a reimbursable grant.

The FAA defers to the USDOT 
when managing the diverted 
revenue.    

Defense Evidence For Count #4 – Revenue Diversion 



FAA Kevin Willis’ Testimony The FAA did not know that  
PHF had a SCASD Grant.  So, if 
the FAA would have known, 
they would have deferred to 
the USDOT and the use of 
airport revenue would be 
classified as “Lawful” Diversion 
up to $950,000 of airport 
revenue. “Lawful” Diversion is 
permitted by the USDOT 
SCASD Grant Allowances and 
pg. 18 of the FAA Airline 
Incentive Guidance.

Defense Evidence For Count #4 – Revenue Diversion 



Three bank accounts separating 
each of the collateral 

commitments  were set up 
based on this requirement

$565K and $299K were not 
submitted to USDOT for 

reimbursement because the air 
carrier did not operate and 

ceased operations

Email with 
agreement sent 

7/7/14

Airport revenue 
MUST be used

USDOT SCASD Grant

Defense Evidence For Count #4 – Revenue Diversion 



Brooke Chapman (USDOT) Testimony

Based on action taken by the PAC on 6/27/13, the initial payment of $565,000 was granted to PEX/TEM.  The action was 
reported to USDOT as required.  PEX never got started and therefore did not fly.  As per Section 3 (k) of the SCASD Grant 
Agreement, the $565,000 was not submitted for reimbursement.  However, the PAC was able to get the funds back on 6/18/14.

Defense Evidence For Count #4 



PAC/Vision agreement that 
outlines the loan and the 

intent of the PAC.  

Defense Evidence For Count #4 – Revenue Diversion

July 7, 2014 Email to 
USDOT as Required by the 
USDOT Grant Agreement.  



Brooke Chapman (USDOT) Testimony

Defense Evidence For Count #4 – Revenue Diversion 



The $299,512.56 SCASD amount 
was paid out against the loan due 
to no flight activity.

This amount would have been 
submitted for reimbursement if 
PEX had operated.  Per SCASD 
Grant Section 3 (k), you cannot 
seek reimbursement if the airline 
is not operating.

USDOT through the grant 
agreement permits airports to 
divert revenue (lawfully) up to the 
grant amount.  In PHF’s case, the 
maximum allowable was 
$950,000.

Brooke Chapman (USDOT) Testimony

Defense Evidence For Count #4 – Revenue Diversion 



Brooke Chapman (USDOT) Testimony

The defense needed to explain this in more detail; 
however, the Judge cut the defense off.  This
led to the cross exam and the prosecution was 
given plenty of latitude in the exam.

The prosecution had presented to the jury 
that I purposely did not seek reimbursement 
to hide the collateral committed as escrow. It 
was not submitted to the USDOT for 
reimbursement because it would have 
violated the terms of the grant agreement. 
This was fully disclosed to the USDOT as 
noted in the previous slide. 

Next Line in Testimony

It is required by the USDOT that the airport 
must front the money and then seek 
reimbursement.  Therefore, allowing for 
authorized revenue diversion. 

Defense Evidence For Count #4 – Revenue Diversion 



Felony Counts #’s 12-17 – Money Laundering 

Email Chain 
11/26/14

Read Up From Here



PAC Board Members informed and responded 
to the interest payment being made

Felony Counts #’s 12-17 – Money Laundering

Emails December 1, 2014



Interest payment was made with the full PAC 
knowledge and support.  

I did not feel this was the right thing to do, as 

noted.  However, others wanted it done.

Felony Counts #’s 12-17 – Money Laundering 



December 21, 2017 - Bert Kelly (PAC Legal Counsel)  and Towne Bank $2Million Settlement with the PAC

I was targeted to be responsible for everything.

 The settlement clearly outlines all participants acted in 
good faith.



Closing – 

The evidence you have viewed for counts 1-17 automatically reverse the 
other counts of perjury and providing false information during an 
investigation.

This entire case was manufactured on the foundation that Ken Spirito 
illegally used: 

Passenger Facility Charges (PFCs)
Virginia State Entitlements (SEFs) and 
Airport Revenue  

As you have seen, that was not factually correct.  
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